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er r9)aaf vi ,Rath at +r gi Ta
Nam·e & Address of the Appellant & Respondent

M/s. Scion Pharma Pvt. Ltd.

at a4fa za 3r4fl ire a ariits 3rj#a var t m az mrg.a 4fa zqenRenR fr
aag ·Tgera 3fer7ht at or9ta zar gterur 3m4awgapar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

arral qr gr)rur 3ma :
Revision application to Government of India :

) (4) bu Gara zgc a#@fm, 1o94 #t arr aiafa 3 aag mtg mrat a a
q@la err cBl" ~-tTRf # per qrqa # aiafa yr@ru am4at 'sra Ra, +rd TI,
fa iaraza, Ga fquT, atft if#ra, la cfrq a7a, ia mf, fact : 110001 cBl"
a eftafI

. . .

(ii) af ma 4 gtRm ra at nf arap a faft 'f!0-sPII'< <TT 3"Rf ¢1-<-&l'i
if <TT fcRfr aagrtr a a@ sraerrr i.m ura sq mf if, <TT fcRfl" <+1°.sPII'< <TT~ if
-=crm cffi fcRfr ¢1-<-&lrl if m fcRfr <+1°.sPII-< if eta # 4fan # hr g{ st I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE cif the CEA 1944 in respect of the
following case; governed by first proviso_ to sub-section (1) of Section-35 ibid : ·

\ffl ci, '111,{ fcITTJ'r,rr,,;; ,:i.r ,rq,,f -It f.1~\Rli,-,11ol 'IX <!f,ma <B' Fc1Ael0 1 If .13 ,· ...

if5rig snra gcan a fd # arr #i si sna#are ff , Ir~t,<<. . .:' ·· ·· ..•• . · , ; · ·. .. · · -- . · -
::•·111 case of rebate of duty of excise on goods exported to any country
'of on excisable material used in the manufacture of the goods which a

.... ry.,or territory outside India. . '
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of

· proc~~sing of the goods in a warehouse or in storage whether in. a factory or in a warehouse .
. ·, · , . •·· . ·• . · . . . .·
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(Tf) ~ ~ cBT~~~~cf) -mITT" (~<TT~ cITT) frmh=r fcRrr 1Tirf .
l=ff<11TII .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

er aifa sq1aa #6 sgraa yen rra # frg utpl fee mar at u{a oil
~ ~ w ~ tTRT ~-~ cf) jct1Rlcb ~.~cf) m -qrfur err w:m TR m
~ it fcrro~ (.=t.2) 1998 tTRT 109 m Pl~®- fcp-q -rrq if I
(d) Credit of.any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~ '3~IIq..-J ~ (3llfrc;f) Pflll--!ltjC'JI, 2001 cB" mJ:f 9 cB" ~ fclf.!!Rf~ m -li\'.s-'-11
~-a it GT~ it,~~ cB" >fm 3lmr ~~ '9" cfl-.=r 1=lffl * ~ ~-3lmr ~

•. 3r4le mgr #l aht ,Rij a arr sf@rd 3mar fut ur a1Rt Ur# Tr Tl s. ql
4rgflf siaifd err 3s- # feff #t yrarrqr rrer €jar-o rat # ufa
ft et# afeg1

The above application shall be made in duplicate in Form No. EA-8 as specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of ·
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfcl\il..-i ~ * m2l "\ill3T~~~~~ZIT~ cj)l=f mm~ 2001-
#)a pa1ar at ung sit sf ica a vca vnrar st at 1ooo/- #) pl yrarr t
'3'IW I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

0

tr zyca, atr qaa zyc g ara 34la znnf@ru uf rfta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) aka Gara zrca are)fr, 1944 cBT 'cTRf 35- uom/35-~ cB" 3@<@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to_:-

'3cfdfc;iR£la qR:mq 2 (1) en # ~~ * 3wfTclT cBT 3rfta, 3rail # m i vR
yea, tr sari gc vi ara 3rat#tu mrnf@raw (fez) cBt -qft=qi:r ~ tfrfucnr, ·
3J5l--jqjcijjq if 3TT-20, ~~ otR=cJccr1 cbA.Jt\3°-s, 1fclTUfr "..-JTR, ~5l--jqlciJlq-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '31:'lllq..-J ~ (3llfrc;f) Pllll--!lqC'!1, 2001 cBt 'tTRf 6 * 3RJTrcf .m· ~--~-3 if frrt11·mr
fag 3gar 341Rn unferavi #l n{ or4h a fag 3r4ha fay ·g Gr4r #t 'E!N >1IBm ~
uii sn zycn at is, ans at l=frT 3lR WTmT ·Tur 5#fir u; 5 Gila zn Ura a t cffiT
~ 1 ooo /- ~ ~ irfr I usi sen zyca #t ir, anti a$t T-fiTr 3lR WTmT Tf"llT ~
q; 5 Gld 2II 50 GIT4 dq "ITT cTT ~ 5000 /- ~ ~ irfr I "\ill3T ~ ~ cBT T-fiTr,
&fM cBT TiTTf 3TR WTmT ·Tan uif qg 50 Gala Ir Ura unr & asi q; 10000 /- cBlT-f
~ irfr I cBT cBlT-f xi61 ll cb xf"GH-clx cB" -..-i-r=r \9" ~\!£11 Raia a glue a i ffltT cBT \i'fn:T I ~
~ ~ x~ * fcITT:fr -.=rwrc=r t114\i1Plcb lff?f * ~ cBt rn cr,r m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and ~hall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.s,o·oo/- and Rs.10,000/

,...,..~b.~!e ~mou~t of duty I penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
~;..,>,;_.,1res.pec~1_vely In the form of crossed bank draft m favour of Asstt. RegIstar of a bra~-c1s:l·?,&..
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zIfz om? i a{r am?ii nr mar 3tr & at r@ts re sit a fg v) r grara svfri
ctrr xf fclTTlT iJfAT a1Reg zr au st gy an fa fkrar q8l nrf xf m ~ ~ <l~~ 3Tlfrc,fn:r
-qqTfeaur at va rfl a ab4hral qtv 3m4at fhur "Gf@T t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be; is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) · ·urz1rail rca 3rfefu 197o zue viii)fer t~-1 'cB" 3@T@~~~
sat 3mra ur qcr 3r zenferfa Riof;q'i mmm 3?gr a rat t ya ufa "CR"

6.6.so ha at =Ir1rca z[ca fee cam staf;
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer. a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ ~~ lWwIT cpl" Rizj-51°1 av4 aa fuii st 3ih ft en '1llcbfi1a wm \iWlT t
it tr zcen, ta 3qr«a zca vi ara 37fa arzarfraur (qr4ff@fr) frrwr , 1982 "B
ffea &1Q Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flam en, h.4 3eu grea vi aaa 341h u@rasur (fa) h uf 3r4ii hmaii #
h.4z 3uea 3f@)fer#, ;&9y Rtnt 39nh3iai fahzrgin-2) 31f@9fer# 2%9(2%y fr
iszrr 29) fain: e€.e.268y 5itRtffr 3f@,f72I#, &&&y fr arr3 hgirt arat at aft carp#
a{ ?&,ef#r a{ qf-«rf sataa3fari ?, aaf zrmr a 3iriran 4Grst aft
3r)f@r earfrarmlav 3rf@art
¢c-~4~~ lJci· ~cllcfi{ ct 3iaufran faarr areaii facr nf@a?

(i) mu 11 tr ct 3RfcTR1 ~'Q1fu:r m
(ii) rdz 5a RR #t a{ aaa trftr
(iii) ~cfc ~ T<ii 4J-1 lcl Ji h fGzr# 6 ct 3RfcTR1 ~ zqgr

.o - 3TTclT agrf zrz fnzr arr hman fa4tr cti". 2) 3f@)fer1a, 2014h 3mrsrqa fa4t 3r@fr f@part h
"IDill.-T~~~ 3-@t lJci" 3NfN cm-~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

• under section 83·of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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ORDER-IN-APPEAL

This appeal has been by M/s Scion Pharma Pvt Ltd. Plot No.789, Rakanpur,

Sola-Santej Road, Tai· Kalol, Dist Gandhinagar (hereinafter referred to as 'the

appellant') against the Order-in-OriginalNo.01/AC/CGST/17-18 dated 23.05.2018

(hereinafter referred to as "the impugned order) passed by the Assistant Co;nmissioner

of Central GST, Kadi Division, Gandhinagar (hereinafter referred to as "the adjudicating

authority")

2. Briefly stated, the appellant was holding Central Excise registration No.

AAECS4408FXM001 and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff

Act, 1985 (CETA, 1985). The appellant was availing value based SSI exemption up

to clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated

01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification') for

clearance of its own goods, whereas the goods manufactured for loan licensees

under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The

appellant was availing CENVAT credit of duty paid on inputs used in the branded

goods manufactured on behalf of loan licensees and cleared on payment of duty

from first clearance in a financial year, whereas in respect of its own manufactured

goods, CENVAT credit was availed after crossing the SSI exemption limit of Rs.150

Lakhs aggregate clearance value in a financial year. The factory of the appellant

was falling within 'rural area', as defined in paragraph 4 of the SSI notification.

The exemption contained in the SSI notification did not apply to specified goods

bearing a brand name or trade name whether registered or not, of another person,

except in cases where such branded specified goods were manufactured in a factory

located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the

exemption limit of aggregate of first clearance value hot· exceeding 150 Lakhs

Rupees made on or after 1 April in a financial year and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factories, or from a factory by

one or more manufacturers not exceeding 400 Lakhs Rupees in the preceding

financial year. As the appellant had failed to add the value of branded goods for the

purpose of determining the said aggregate values of clearances in ·a financial year

as well as the preceding financial year, a show cause notice dated 12.12.2006,

covering the period from 2004-05 to 2005-06, for denying the benefit of SSI

notification and demanding Rs.27,29,337/- with interest. and alsG proposes

imposition of penalty under Section 11 AC of the Central Excise Act, 1944 was

issued. The said show cause notice was transferred into call book as identical issue

dropped by the jurisdictional Commissioner has challenged before the Hon'ble

cESTAT. On the basis of Hon'ble Tribunal's Order No./11396-11397/2015 dated#fas. we sow Gus oovs a. reeds 44%iii#pMera een tor

"# "eg>\'l.\..... ';::·>;~~ k,/fl. ~- i \·r-::~11 ~'
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decision. Vide the impugned order the issue was adjudicated by the adjudicating
.8

authority [i] by dropping the demand of Rs.24,17,757/- for the extended period of
. 2004-05 (01.04.2005 to 30.11.2005) and confirmed the demand of Rs.3,11,580/
for the period of normal period from December 2005 to March 2006 with interest.
The adjudicating has contended that the appellant is not entitled for adjustment of
any amount as they have already crossed the exemption limit on 14.6.2005.He also

imposed penalty of Rs.50,000/- on the appellant.

3. Being aggrieved, the appellant has filed the instant appeal mainly on the

grounds that:

o The adjudicating authority has not followed the CESTAT order unuer which it
has been held that the duty paid on the clearance which the Revenue has
contended to be exempted, should be considered as deposit and said duty is
required to be adjusted against the duty now being demanded from the
appellant; that the adjudicating authority has conveniently ignored the said
para and quantified the duty only for the period within limitation and not
considered the whole duty paid on the branded goods on which no duty was
required to be paid upto the aggregate value of clearance of rupees one crore

as contended by the revenue.
o the . appellant had already paid more duty than the duty demanded,

therefore, the impugned order is required to be set aside.

3. Personal hearing in the appeal was held on 12.09.2018. Shri M.H.Ravel,
Consultant appeared · for the same and reiterated the grounds of appeal and

submitted additional submission.

4. I have gone through the facts of the case and submissions made in the
appeal memorandum. On perusal of records, I observe that the instant issue arises

0 due to CESTAT's Order No. A/11505-11506/2015 dated 02/09/2015 in case of M/s
Kasha Laboratories vs Commissioner of Central Excise, Ahmedabad-III and the
various OIA passed by the Commissioner (Appeals), by remanding the case to
original adjudicating authority for deciding the case according to the said CESTAT

order. The operative part of CESTAT's is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be verified
and matter was remanded. The relevant portion of the said decision is reproduced
below:

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well aware of locationo:..f=~
their factory and as such, it cannot be said that there was any suppre5sf2?ara,
on their part. Arguing on merit, learned advocate has drawn our attentig@>to "·.%
the earlier order passed by the Tribunal mn case of M/s. Kine Chemicals P...,, &e%,
Ltd. (Order No. A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237)~s, ·Tu.2$, a
405 (T)] wherein after taking note of the Larger Bench decision g ""gee8}' d
Tribunal in case of CCE, Coimbatore v. M/s. Marutham Textiles ?%kgd.,
2003 (153) E.L.T. 219 (Ti.-LB), it was held that the duty paid or,-, ~.s"

; '
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clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such,
duty already paid on such branded goods is required to be adjusted against
the duty now being demanded from the appellant. It is the appellant's
contention that the duty paid on the branded goods is much more than the
duty now being demanded and would neutralize the entire demand, and is
required to be verified. For the said purpose, we remand the matter to the
original adjudicating authority. We also find favour with the appellant's plea
of limitation, we direct the Commissioner that such re-quantification
exercise is to be done only for the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find any
merit in the appeal filed by the revenue. As there is no suppression of fact, penalty
imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority
to examine whether the duty being demanded upheld by Commissioner (Appeals)
would be neutralized against the amount of duty paid by them. The appeal filed by
revenue is rejected. The appeal fifed by the assessee is disposed of in above terms."

5. I observe that the adjudicating authority has decided the instant issue on

the basis of CESTAT's above referred order and dropped the demand of Rs.

27,14,757/- which was demanded by invoking the extended period upto

30.11.2005 and confirmed the demand of Rs. 3,11,580/- for the period of normal

period from December 2005 to March 2006. The adjudicating has further held that

the appellant is not entitled for adjustment of any amount as they have already

crossed the exemption limit on 14.6.2005 The appellant has contended that the

order of the adjudicating authority is not correct and not as per guidelines of the

above referred CESTAT's order.

O

6. The contention of the appellant appears to be correct and acceptable, 0
according to the CESTAT's order supra. On perusal of the impugned order, I

observe that the adjudicating authority has not allowed adjustment of any duty for

the clearances upto 09.07.2005 (i.e the date on which the threshold exemption

limit was crossed) during the limitation period of 2005-06 without considering the

duty payment made by the appellant from April 2005. The Hon'ble CESTAT has

clearly held that "duty paid on the clearances, which the Revenue has contended to

be exempted, should be considered as deposit and the said duty is required to be
,

adjusted against the duty now being demanded from the appellant" and such re-

quantification exercise is to be done only for the period within limitation. In the

instant case, the appellant has crossed the threshold exemption limit of Rs. One

er"gt@reon 09.07.2005. Accordingly, no duty was required to be paid by the app%# s
/4f~\,f·t1pto-0,~.07.2005 and from 09.07. 2005 onwards, they were required to pay d,
j (_{ !t·e~ 04;tearances as well as those of the Loan Licensee. However, the a

'84"ksla.a..$-"
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had discharged duty in respect of clearance of Loan Licensee from April 2005
onwards and as per Hon'ble CESTAT's order, the duty which has already been paid
. .
on such clearances, which the department has contended to be exempted, should
be considered as deposit. In the circumstances, whatever duty has already been
paid by the appellant from April 2005 to till crossing the threshold limit should be
taken into consideration while adjusting the duty. The appellant has submitted that
upto 09.07.2005 of the said limitation period, they had already paid an amount of
duty more than the .duty confirmed by the adjudicating authority pertains to Loan

Licensee. In the circumstances, no demand of duty exists for the relevant period of

limitation.

8. . In view of above discussion, I am of the opinion that the matter needs to
be verified by the adjudicating. authority according to the duty particulars paid by
the appellant from April 2005 onwards and adjustment needs to be made
accordingly, as has been observed supra. Therefore, I remand the case to the
adjudicating authority, in view of foregoing discussions.

0 9. Further, as regards imposition of penalty, I observe that the adjudicating
authority has imposed penalty of Rs.50,000/- under Rule 25 of Central Excise·
Rules, 2002. Since, the issue involved in the appeal is under litigation since 2005, I
do not find any merit to impose any penalty in the matter. Therefore, the penalty

imposed is set aside.

8. rflamaf arra Rt +& aft@tm Rqrl qda a0ah afr star z.
by the appellant stands disposed of in above terms.

The appeal filed
.,~7

a1
(smr gin)

anrgn (eft«car)

Date: /09/2018
Attested

=ohe(Mohanan V.v)'
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.
To,
M/s Scion Pharma Pvt Ltd.
Plot No.789, Rakanpur,
Sola-Santej Road, Tai Kaloi, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner ofCentral GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: Kadi, G -.cs
5. Guard file
6. P. A.
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